Direito da Familia nas Ordens Juridicas de Mocambique, Macau e China
€ uma publicacdo que resulta dos estudos e contribuigées de Profes-
sores e estudantes das Faculdades de Direito da Universidade Eduardo
Mondlane e da Universidade de Macau, apresentados no 13.° Seminario
conjunto realizado em Abril de 2019 em Maputo no ambito do protocolo
de cooperagao académica entre as duas Faculdades.

As reflexdes aqui publicadas versam sobre questdes de grande rele-
vancia juridica e social para Mogcambique, Macau e China e constituem
um valioso contributo néo s6 para a disseminacéo do saber juridico
dos territérios envolvidos, mas também como uma plataforma para o
desenvolvimento da ciéncia juridica nas duas latitudes normativas.

A presente publicagio, marca igualmente o assinalar dos 20 anos de
cooperacdo académica entre a Faculdade de Direito da Universidade
Eduardo Mondlane e a Faculdade de Direito da Universidade de Macau,
celebrados sob o lema 20 Anos Partilhando o Saber Juridico.

Ao longo desses 20 Anos testemunhamos o compromisso de se esta-
belecer e fortalecer um dialogo cientifico e académico permanente, es-
tavel e proficuo, no sentido de promover e aprofundar o debate juridico
entre as duas Faculdades e a profundidade com que os diferentes
temas aqui publicados sdo tratados revela o empenho dos partici-
pantes na materializagdo desse desiderato.

E nesse sentido que consideramos que, @ semelhanga dos eventos an-
teriores, a presente publicagdo servira de estimulo para a pesquisa e
estudos juridicos entre as comunidades juridicas de Mocambique ¢
Macau, alicercados numa cooperacio cientifica e académica entre 2 s
Faculdades de Direito da Universidade Eduardo Mondlane e da Univer-
sidade de Macau cada vez mais forte.
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PREFACIO

Direito da Familia nas Ordens Juridicas de Mogambique, Macau e China
é uma publicag@io que resulta dos estudos e contribui¢des de Professores e
estudantes das Faculdades de Direito da Universidade Eduardo Mondlane e
da Universidade de Macau, apresentados no 13.° Semindrio conjunto realizado
em Abril de 2019 em Maputo no ambito do protocolo de cooperagdo académica
entre as duas Faculdades.

As reflexdes aqui publicadas versam sobre questdes de grande
relevancia juridica e social para Mogambique, Macau e China e constituem um
valioso contributo nfo s para a disseminag&o do saber juridico dos territorios
envolvidos, mas também como tma plataforma para o desenvolvimento da
ciéncia juridica nas duas latitudes normativas.

A presente publicagdo, marca igualmente o assinalar dos 20 anos de
cooperagio académica entre a Faculdade de Direito da Universidade Eduardo
Mondlane e a Faculdade de Direito da Universidade de Macau, celebrados sob
o lema 20 Anos Partilhando o Saber Juridico.

Ao longo desses 20 Anos testemunhamos o compromisso de se
estabelecer e fortalecer um di4logo cientifico e académico permanente, estével e
proficuo, no sentido de promover e aprofundar o debate juridico entre as duas
Faculdades e a profundidade com que os diferentes temas aqui publicados sdo
tratados revela o empenho dos participantes na materializagdo desse desiderato.

E nesse sentido que consideramos que, 2 semelhanca dos eventos
anteriores, a presente publicagao servird de estimulo para a pesquisa e estudos
juridicos entre as comunidades jurfdicas de Mogambique e Macau, alicercados
numa cooperacio cientifica e académica entre as Faculdades de Direito da

Universidade Eduardo Mondlane e da Universidade de Macau cada vez mais
forte.

Maputo, Abril de 2022
Almeida Machava




MACAQ’S MARITAL PROPERTY SYSTEM:
A CHRONICLE OF THE ROAD TO SUCCESSFUL
AUTONOMY

Leong Cheng Hang
Docente da Faculdade de Direito de Macau

RESUMO

Onascimento de um diploma estruturante e fracturante coma magnifude de um
Cédigo Civil resulta invariavelmente de um corjunto de razdes. Esse conjunto
de razdes repousa em factores variegados, multi-frontes e da mais variada
natureza: razdes sociais, culturais, religiosas e, n&o raro, mundividenciais
estdo sempre no étimo fundante de um Codigo Civil. O Direito da Familia do
Coédigo Civil de Macau de 1999 nao constitui, neste conspecto, excep¢ao. Fruto
de linhas de interseccio histéricas e culturais {reunindo no seu seio culturas
diametralmente opostas entre si - a cultura colectivista oriental e a cultura
individualista ocidental, sempre em busca de harmonizaggio), o Direito da
Familia de Macau avoca especialidades juridicas que (temos Ppresente) ndo se
verificam (ou verificaram) noutras latitudes geograficas. O presente artigo traga,
de forma detida, essas linhas de evolucdo que animaram o Direito da Familia
de Macau nos tltimos séculos, dando conta das linhas de convergéncia e de
divergéncia com a peculiar realidade social da Regisio Administrativa Especial
de Macau. Nesta senda, a autonomia patrimonial dos conjuges (e os regimes de
bens a ela adjacentes) constitui o nacleo irradiador deste artigo, nfio deixando
de se delinear (ainda que a trago grosso) os desafios futuros que o Direito da
Familia de Macau devers arrostar nos tempos mais préximos.

Palavras-Chave: Direito da Familia de Macau; Confucionismo; Cédigo Civil de
Macau de 1999; regimes de bens; autonomia patrimonial dos cénjuges

I. INTRODUCTION

Civillaw represents the unity of veluerationality and formalrationality gradually
formed by specific historical and cultaral traditions. Marriage and family law
Is a condensed reflection of the ethical and moral orientation of families of a
givenregion. Influenced by legislative traditions, customs, and other ideolo gical
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and cultural factors, marital property le gislation of different regions must show

differences in content and form. The current Civil Code of Macao is underpinned
on the basis of the Portuguese Civil Code of 1966, though duly adapted to the
unique and exquisite characteristics of Macao. In terms of marital property, the
development of patrimonial autonormy is an important manifestation.

Although the Napoleonic Codere garded marriage as a contract and realized the
secularization of marriage, equality between men and women was not achieved
in form. A century later, the German Civil Codel* established the separate
property system and formalized the equal status of husband and wife, thus
correcting the flaws of the Napoleonic Code. In reality, substantive equality was
not achieved though. In the early modern period, the flourishing development
of human rights movements in the wotld and the awakening of women greatly
promoted the transition of the marital property system from formal equality to
substantive equality. Legislators tried to use the system design of humanistic-
geared-care to reflect the balance of marital property aimed at further attaining
the substantive equality between husband and wife. And this attempt is still
going on. For example, when China amended the Marriage Law in 2001, it added
the provision that the party at fault in a divorce must pay damages to the other
party. Additionally, the third revision by China to the Marriage Law in 2011
consecrated the protection of the party in a marriage that has purchased a family
home. This arguably constitutes a great leap forward as for the substantive

equality in marital property relations.

In the legal marital property system in Macao, how has the marital property
habits of ancient Rome panned out?

II. ORIENTAL ELEMENTS

In the history of civil law development in Macao, there was a famous Chinese
Customs Code. In 1909, the Portuguese Macao government enacted the Chinese
Customs Code, which was a code relating to marriage, family, inheritance, efc.
In 1940, the Portuguese government signed a church-state agreement with the
Roman Curia to recognize the legal effect of a wedding ceremony with Catholic
rituals®. However, the civil identities of the colonial indigenous inhabitants

—_—

Y. Ocasionalmente faremos alusio em nota de rodapé (em Portugués) a algumas realidades juridicas que nos paregamn
relevantes, A primeira é ade um adequado (quando-ese -~ acharmos justificado) enquadramento histérico-dogmatico, A este
respeito, cumpre dizer que foi a partir da tradiggo da familia romano-germanica (a partir da pena de Jhering e, principalmente,
de Savigny) que emergiu a Pandect{stica e, principalmente, o casamento, que foi ganhando (a pouco e pouco) o seu estatuto
juridico de contrato. Tradigio juridica que perpasson o Codigo Civil de Portugal de 1966 e, posteriormente, 0 Cédigo Civil de
‘Macan de 1999. Alias, a insergio sisternatica do Direito da Famflia no direito civil (expressando a fntima ligagao entre o Direito
¢ Sociedade) dé-se pela pena certeira de Savigny, que, acentuando a incompletude do homem e a sua tendéncia solipsista,
ressaltou as vantagens da relago ex-oi fro, por contraposigao a (quase) exclusiva patrimonialidade do Direito das cbrigagdes;
ver Jo#o Zenha Martins, “O Cédigo Civile as Transformagbes do Direito da Famflia”, in: O Direite, Ano 150.% 1, (2018): passint.
3. In German doctrine, Maximilian Fuchs, Ziilrecht und Sozialrecht, Recht und Dogmntik materieller Existenzsicherung in thoder
Gesellschaft, Miinchen, C. H. Becksche Verlagsbuchhandiung, 1992, pp. 67 e 55

3. A ligegao entre o Direito da Famflia e livre desenvolvimento da personalidade (do qual resulta o poder -melhor se diria: a
faculdade- de procriagao intra-familiar) ter4 estadoma base desta ligagao umbilical entre o Estado e algreja; sobre isto, mas sem
tocar directamente nesta questio, na doutrina de Macau, José Manuel Costa, “Constituigio e Reconhecimento do Casamento
Internacional em Macau”, in: Estudos de Direito dn Familia ¢ Menores, Macau, Centro de Formagao Juridica e Judicidria, 2018,
pp. 114-115na doutrina esparthola, Alkorta ldiakez, “Nuevos lfmites del derecho de procriar”, Derecho Privado y Constitucion,
2006, n.° 20, pp. Fess. A jurisprudéncia do Supremo Tribunal dos Estados Unidos da América (Supreme Court of United States

of Americd) alinhou, jgualmente, por este carminho; Roe . Wade, 410US 11378 (1973)-
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Aendemin Siics L ol (ASL), 17, QOIS .80 < Country, Two Systems” in Maca within Post-Colorial Hybrilty”,
3 lolfo “ 2 ic Aj ’

G E::’O,A léeLgal Formants: A Dynamic Approach to Comparative Law (Install " i
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Pgﬁ:;sd to law and the legal system; see Lawrence M. Friedman, “Is lhet::l :z/[:i:r? {I,:;:ls Cﬁ;"mliigr{:; SQQ(‘I!:]); 1;0(126.), ;’1921

", uris (RI), 1994

8. Franz Wieacker, Foundntio;
Gt oo, s of European Legal Culture, AJCL 38 1989: pp. 1 ff,; see also, Csaba Varga (ed.), Comparative Legal

9. Lawrence M. Friedman, The Le; : i nce Perspective; w Foundation; First Edition (US,
. enc -1 , gal System: A Socint Scie i
t ; : o PerspectiveNew York, Russell Sage Foundation; Fi it )
10. See Harold J. and Revolution: The Fo. it W T TV versity P
1d J. Berman, Law and R tion: Th rration of the Western I£§a] adition, Harvard University Press, 1983, p549

11. David Nelken, Defining and Using the Coricept of Legal Cuitures, in 1, Davi en (eds,), Comparative Law ~ A
Y g
ken, Dy 'pt of Leg,  in Es cli, id Nelken (eds.),
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“culture” has been defined by scholars as “the inheritable characteristic that a
human group has learned, and we call it ‘culture’™ 12

The rule of four hundred years enabled the Portuguese government to establish
a legal system in Macao that originated in Portugal. This means that Portugal
has brought the tradition of continental law into Macao. The Civil Code of Macao
is a typical example of this tradition. The laws in the history of Macao generally
include the laws and traditional rituals of the Ming and Qing dynasties in China,
the laws of Portugal, the laws enacted by the Portuguese overseas colonies, and
the local laws designated by the Portuguese Macao government legislatures.
The extension of Portuguese law in Macao was completed on a continuous
basis since 1849, In 1897, Portugal extended its Civil Code to Macao, but it had
reservations about the family and marriage provisions that did not conform
to Chinese customs; in 1909, laws and regulations on family and inheritance
were issued in accordance with Chinese customs. “In the centuries-old colonial
history, the basic framework and foundation of the current legal system in
Macao came from Portuguese law, but it cannot be said that Macao law has
been replaced by Portuguese law, especially in the process of law application.
After an in-depth investigation and study of Macao society, the well-known
Portuguese legal and social scholar Boaventura de Sousa Santos pointed out
that: The so-called Macao law is a pluralistic mixture of laws which combines
Portuguese law, the law of the Portuguese Macao government, customs of South
China especially Macao, and certain laws in Hong Kong (namely economic law,
accounting law and commercial law} into one.™ Some scholars have argued that
Macao residents were accustomed to resolving disputes based on customs rather
than relying onmodern Portuguese law' are as follows: “First of all, Macao
has been a Chinese society. The values and living habits of the vast majority
of residents have been incompatible with the values and living habits of the
Portuguese. Therefore, a substantial part of the Portuguese law transplanted
to Macao could not be recognized by the general public in Macao”; “second,
Macao was in Portuguese-speaking legislation. The first text of the current law
was in Portuguese. Although the law enacted by the Legislative Assembly and
the Governor had a Chinese translation, it still failed to change the situation
in which Portuguese was the main legal language”; “third, Macao before
the reunification had no independent judicial power for a long time; Macao
was a legal precinct of Portugal and at the departmental level in the judicial
organization, and both appeals and protests were tried in Portugal, the cost
of which was very expensive”. “Therefore, the integration and conflicts in the
development of Portuguese law in Macao reflect that the law is not just a piece
of paper; it is a rule evolved from customs and has legal effect. The development

—_—
12. Geoffrey J. Martin, All Possible Worlds: A History of Geogrphical Idens, trans. Cheng Yinong and Wang Xuemei, Shanghai
_ Century Publishing House, 2008, p.249.
13, J. A. Oliveira Roche, On the Feasibility of the Legal System in Macao, included in Administration, Volume 4, Issue 3/4
(Total Issue 13/14), 1991, pp.777-789.
14. Mi Yetian, Civil and Commercial Law of Mncao, Befjing: China University of Political Sciencé and Law Press, 1996, p.9 & p.21.
15, For instance, in China (Macau’s motherland and alrita nialer), dispute resolution {namely Mediation) has been seenas a way 2 ensuring social
order through social harmony; see about the foundations of the Constitution of China, in French language, Xiao-Ying Li-Kotovtchickhine,
“Pragmatisme juridique et role de la Constituition en Chine post Mao”, Revnie Internationale de droit comparé, 2018 (3), (2018): 446 ff.
16. Shi Tongbiao and Hu Rong, Integration of Mainland and Macao Legal Cultures under One Country, Two Systems, included in Journal of
Guizhou Universily, 2010, Issue 1, pp.28-31.
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of law not onl ; . .
Cultureril;.) only depends on the law itself but also or1g1}1ates from the soil of legal

As for the legal marital pro i -
perty system in Macao, the common property syst
iaxﬁd the separate property system are obviously a continuation olz legal ttz-]ac{i?:if)ﬁ.l
o «.: n_larlltal_ property system of the continental law system has a profounci
ins agf:lif; toa;gm. In :ciert;ns of the source, it originated from the trousseau system
cie me and the common management system and co
system in the medieval Germanic law. The trousse);u system in trqu]fan' %Iiln}él;?lgiix
;rlllirnage under the ancient Roman jus gentium (law of nations) is the earliest
a onorgous marital property system in the world. It was formed in the late
A%mlanA FtpubAhC period and the early imperial period (1st century BC to around
states)'Lat eerrin 131§7G6’ the Rprg@galliinpire was destroyed, replaced by Germanic
: . ermanic tribal law era, a common mana
implemented, and later a common property system was dev%ir);l)ir(lit. System was

The common property system embodies the featu i
whole, conforms to the essential characteristics of a :Ielzr(i)’cfaflﬁfl‘aelggx};u:ﬁ?; :?13
is fioncgliave: to protecting the rights and interests of the economically weaker
i(:gng? tg wife) of a couple, achieving the de facto equality of husband and wife
S y status. However, all property between husband and wife is owned jointl

s one-size-fits-all approach obliterates the multi-channel nature of maritZi
property sources and the personal attributes of certain property. The pursuit of
extreme equality may result in substantial inequality. ' pumHte

The separate property system is the i

ra ? product of the doctrine of j
pertsona:htxes. In the United Kingdom, the birthplace of the s;};ra;ta;cle ;?ggj;gtayl
system in the Anglo-American legal system, after the establishment of the feudal

system following Norman Conquest in the 11th century, th
_ I , the pro

?;‘Ef_et:xaton system (not strictly a marital property system) w};s implé)mefligiy
ter the establishment of the “peculium system” in the 16th century code the
n}arlta;ll property system began to change towards the separate property sys,tem
of ;no lern significance. Husband and wife each own property and share the cost
of family life. It is a milestone in the rise of women’s status in history. However
$ many countries of the continental law system, especially the eastern countries,
e separate property system violates the purpose of marriage establishment,
and the relationship between husband and wife is materialized, away from th 4
traditional ethical standards for husband and wife. Ay Hom e

Among the legal marital property s stems recognized i

the world as well as derived from thj(,e habits of ;‘Jﬁizent })(%rfnzu;t;eéeiﬁ:;ﬁ
peoples and the precedents of the Anglo-American legal system, the common
property system and the separate property system are the most common, and
the development trend is a mixed marital property system. '

17, Amanda Stallard, “Joining the Culture Club: Examini
I : Examining Cultural ing I
State Journal of Disprte Resalution (OHIO ST. . DISP. RESOL.g) 17u(z‘(;rn: -gt;)nnzlf;pﬁlgrf i i

18. Lin Hsiu-Hsiung, Researcl on Marif; i iversil iti
Py I arcl on Marital Property System, China University of Political Science and Law Press, 2001, pp.26-29

Dispute ion”, Oliio
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IV. CHARACTERISTICS OF PRESENT LEGAL SYSTEM

Tn 1999, the Civil Code of Macao abandoned the simple common property system
or separate property system when determining it an alternate system for the

legal marital property system. To a certain extent, the aforementioned property
systems conceivably intermingle each other tough. The marital property system
is thus a product of diversification.

For example, the system of property acquired in common was determined as the
alternate property systemin the legal property system stipulated in the Civil Code
of Macao 1966. The basic principle of this property system is that the property
acquired by either spouse before marriage is such spouse’s own personal
property. Moreover, the property acquired during the duration of the marriage
relationship is hailed as common property. In other words, there is the common
property of both husband and wife, including the property acquired by the two
married persons and the remuneration arisen from their respective labor force.
Additionally, there is also property of each spouse, such as personal property
owned before marriage and property acquired by inheritance or donorship after
marriage (meaning;: such property ought not become common property due to
the marriage of the party or the adoption of the system of property acquired in
common). This means that on the basis of acknowledging personal property,
the common property concept of “yniformity” in the general common property
system was abandoned, and the personal property scope was broadened.

Another example is the Civil Code of Macao enacted in 1999. It establishes the
sharing of acquired property as the alternate property system for the legal
marital property system. The so-called sharing of acquired property has
been enacted on the basis of recognizing that both spouses retain ownership
and income rights for all property in the present and future. Meaning: on the
basis of acknowledging personal property, one can say that the shortcoming
of “incompatibility” of marital property was abolished under the separate
property system. This systems curtails legal features of the common property
system, limits the ownership of property.added during the application of the
system, and gives the party with less property yielded during the existence
of the marriage relationship the right to claim the difference. This system is
the inheritance of the “doctrine of separate conjugal personalities” in the late
Roman law. Its idea is that both husband and wife should have independent
and equal family status and legal status. It also reflects the core contract spirit of
the Western law tradition. In Chinese traditional culture, the tradition of signing
a property system agreement between husband and wife did not exist, and the
independence of property between husband and wife was also considered to
hinder the maintenance of emotional relationship between husband and wife.
Therefore, the acceptance of the marital property sharing system and related
concepts is still a challenge for Chinese couples.

Family is a community formed by various legal subjects such as parerits, children,
spouses, brothers and sisters. Husband and wife are the core members of a family.

165  DIRETO DA FAMILIA NAS ORDENS JURIDICAS DE MOCAMBIQUE, MACAU € CHINA
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ji. Law Restraint

1. REASONS FOR MODESTY
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19. Ma Yinan, Protection of the Weak in Marriage and Family Law, from Studies in Law and Business, 1999, Issue 4, pp.14-16.
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Judging from the current regulations on property division in Macao, the family
property legislation has chosen the attitude of “application first” in marital
property adjustment (Article 1624, Civil Code). It is not only because of the deep
influence of the traditional inherent law that attached more importance to family
than individual interests, but also because of the different ethical rules in the
private and public spheres. In the private sphere and the public sphere, family
is the standard of division. Family members in the private sphere are connected
based on natural biclogical emotions, not purposeful interests, Altruism always
constitutes the main rule of their ethics. Love, blood and family relationships
can make everyone tolerate each other’s shortcomings to a large extent, and can
even make them tolerate each other’s infringement.

Members in the public sphere are connected based on an instrumental need.
Under the control of self-interest rules, people haggle over every penny and
state power is required to closely monitor the public sphere. XTherefore, the
law adopts double standards for the protection of rights in the public and
private spheres by only punishing violations that occur in the public sphere
and adopting an evasive attitude toward infringements in the private sphere.
Only when a marriage comes to the end will the infringed property rights and

interests receive attention and protection?., This is obviocusly not in line with the
principles of fairness and justice®.

—_—
20. Zhou Anping, Jurisprudential Analysis of Demestic Violence, from Journal of Nanjing Party Institute of CPC and Nanjing
Administration Institute, 2005, Issue 6, pp.37-39.

21, Questdes de justiga distribution estio habitualmente na génese da referéneia 2 obrigacio natural de contribuir para as
despesas emergentes do trem de vida comum no seio da unifio de facto, Obrigagio natural que impende sobre os unidos
de facto na vigéncia da uniio para-familiar. Sem pretensges de exaustividade, isso explica-se porque: i) as obrigagSes
naturais ligam-se frequentemente A discuss3o entre o Direito e a Moral (a tese da diferenca (Menezes Cordeiro) e a tese
da separaciio (Hart) poderiam servir de exemplo ao intenso debate Hart-Dworkin que dominou, neste ponto, uma parte
do Sec. XX} i) ao regime juridico das obrigagdes naturais subjaz a um vincado principio de justiga distributiva (e nio justia

“Das cbrigagdes
Tnaturais: Direito ou Moral”, in: O Direito, Ano 141.° (2009), 111, Coimbra, Almedina, 2009, Pp. 505-537 /Rui Cardona Ferreira,
“O debate Hart-Dworkin”, in: O Direito, 145.2 (2013), IV, Coimbra, Almedina, 2013, Pp- 817-845/José Carlos Branddo Proenca,
“As obrigacdes naturais no pensamento ¢ no ensino de Ribeiro Faria”, in: Scienfia Toridica, Tomo LXVI, N.° 345, Seternbro-
Dezembro de 2017, pp. 403 e s5/Mafalda Miranda Barbosa, “Obrigagdes naturais. Notas a propésito do acérdae do Supremo
Tribunal de Justica de 19 de Dezembro de 2006”, in: Boletint dg Eaculdade de Direito, LXXXIX, 2013, pp. 903 e ss/No direito
italiano (cujo regime juridico inspirou o Cédigo Civil de Portugal e, depois, o de Macau) (L. Balestra, “Le obbligazioni naturali
nel pensiero di Michele Giorgiani”, in: Rivista Trimestrale df Diritto e Procedura Civile, 2011, Pp- 3% e ss/no direito francés {cuja
influéncia do Code Napoléon de 1804 foi delermi mesme no seio das famflias juridicas de inspiragso Tomano-germanica,
Maud Coudrais, “L’obligation naturelle: une ideé moderne?”, in: Revwe Trimestrielle de Droit Civil, Volume 3, 2011, pp. 453 ¢
ss. Na jurisprudéncia portuguesa, para efeitos de 1ta, e,nmutatis mutandis, Acordao do S p Tribunal de Justica de 31
de Marco de 2009 (Jozo Bernardo) e Ac6rdao do Tribunal da Relagiie de Lisboa de 4 de Fevereiro de 2010 (Teresa Pais), ambos
disponiveis em www.dgsi.pt,
22. Consideragtes de justica distributiva tém estado na base de intensa liigancia judicial em Portugal, mormente em
tormo da uni3o de facto; ver Acordio de Uniformizagdo de Jurisprudéneia do Supremo Tribunal de Justica n° 7/2017, que
uniformizou jurisprudéncia no sentido de que: “O menbro sobrevivo da unido de facto tem dircito a pensio de sobrevivéncia, por
morte do companheiro, beneficidrio do sector ban cdrio, mesmo que o regime de seguranca social splicdvel, constante de instrumento
de regulementngio colectiva de frabatho, para que remete a Lei ne /2001, nio preveja n atribuicio desse direito”. Este aresto foi
recentemente anotado por Maria Jogo Roméo Carreiro Vaz Tomé, “O direito pensao de sobrevivéncia do (ex-) conjuge ¢ do
“vitivo de facto” - Ac. de Uniformizacio de Jurisprudéncia n.® 772017 de11.5.2017", in: Cadernos de Direito Privado, n.° 61,
Janeiro-Margo 2018. Esta discussao dotrinal fez “correr rios de tinta” em Portugal (ver Jofio Pires da Rosa, “Ainda a unido de
facto e a pensio de sobrevivéncia®, in: Lex Familiae - Revistn Portuguesa de Direito da Famdlia, 0.°3, 2005/ 2006), pp. 111-115/Rita
Lobo Xavier, “Unides de facto e pensdes de sobrevivencia®, in: jurisprudéncin Constitucionni, n.° 3, 2004, pp. 16-24/Jorge Duarte
Pinheiro, O Direito da Familia C 7 Coimbra, Almedina, 2017, pp. 713 e ss/Telma Carvalho, “A uniso de facto: a sua
eficacia juridica”, in: Comemoragses dos 35 anos do Cédigo Civil ¢ dos 25 anos da Reforiea de 1977, vol. I, pp, 221255,
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2. MODESTLY RESTRAINING

_Since ancient times, China has had the concept that #1aw should not intervene
with domestic troubles”. Parents have autonomous management of family
affairs. Therefore, the law has always been retreating from disputes among
family members. “Eyen an upright official finds it hard to settlea family quarrel”
is a true portrayal of the alienated attitude of the society towards such disputes.
However, the fact that the law does not directly interfere with the specific
matters of the marital property relationship does not mearn that it does not pay
attention to the field of family property relations. If the property interests of
family members are seriously out of balance, the law cannot be indifferent.
Therefore, if necessary, the law can intervene with the field of family property
relations for reasonable reasons, but such intervention must be moderate.

In Macao, no mater which marital property system you choose, it is generally
not allowed to unilaterally divide the common property of the couple during
the normal duration of the marital relationship. However, in some special cases,
according to Article 1624 and Article 1625 of the Civil Code of Macao, when a
spouse has suffered considerable damage due to mismanagement of property
by the other party, such as a private transfer, sale of the property owned by
the spouse, splurge and waste of family property, and failure to pay for family
living expenses, while the other party hasno willingness to dissolve the marriage
relationship, the spouse chould be allowed to terminate the original property

system and divide the property, and change the distribution of property within

the marriage to protect the property interests of the parties to the marriage and
creditors. '

The property division system breaks through the common property theory of
traditional civil law and provides the possibility to change the existing mode
of marital property system. That is, under normal circumstances, a spouse
is allowed to split the common property without dissolving the communal
relationship. It is moderate restraint in the field of family property relations.

Autonomy is the respect of the marital property system for personal will, while

intervention is to safeguard the interests and balance of the whole society. -

Autonomy and intervention are like the two ends of a ship, the marital property
system. If either side is too heavy, the ship may sink easily.

The evolution from the ancient law to the modern law is a change “from status
to contract” proposed by the British legal history scholar Maine. The marital
property system is a mirror that reflects the relationship between husband
and wife and beliefs, prejudices, etc., rather than a simple legal system. The
change “from status to contract” is the general development direction of the
marital property system from the traditional society to the modern society. In
the period of Roman law, patriarchy ran through the whole family law, and
the resulting husband authority dominated the relationship between husband
and wife. Under this identity relationship; the marital property system and
this identity relationship advanced and retreated together, controlling the
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16th century, the Portuguese people have called this city whose name means
God by the name of Macao. For the Chinese, she was the piace which the Chinese
emperor had conditionally given to foreign barbarians. The conditions included
that foreigners might not put Chinese on trial or make rulings regarding Chinese.
BAfter the port opening in Macao, although the Portuguese were only allowed
to reside there, they established feiforias or commercial strongholds according to
their traditional form of colonial rule. Although nominally for commercial use, in
fact the feitorias or commercial strongholds combined commercial, military and
diplomatic functions into one. This was not the beginning of the colonization
of Macao, but only during the Leal Senado period. From the establishment of
the Leal Senado in 1583 to the promulgation of the Providéncias Régias in 1783,
for a total of 200 years, it was the period of Portuguese internal autonomy in
the history of Macao. During this period, the Ming and Qing governments
had the sovereignty of Macao, and the Portuguese living in Macao managed

the affairs under the management of the Leal Senado. In order to survive, the

Portuguese in Macao followed the policy of “dual loyalty”. Nominally, they
accepted the governance of the Portuguese royal family. In essence, they were
strictly restricted by the Ming and Qing governments. This unique historical
process of Chinese and Western element combination has created Macao’s great
compatibility with Eastern and Western cultures, including the acceptance of
the duality of law and the recognition of the diversification of cultural forms of

marriage and family.

At that time, the personal jurisdiction principle was the main applicable
principle of Portuguese law®, applicable to all “native” residents of the
kingdom.” “Native” refers to a person born in the kingdom and whose father
is a Portuguese. At that time, there were such a group of Portuguese people
in Macao, so they were governed by Portuguese law. Portuguese law also
compares baptism to birth, so that a person who has accepted baptism in the
kingdom (Christian) is also a native, thus expanding the scope of its legal effects.
According to these principles, the personal Jegal relationship between foreign
residents (such as residents of Macao) is outside the scope of Portuguese law,
so foreign residents continue to apply their own laws. This provided favorable
conditions for Macao to retain Chinese customs and rules, forcing Macao to find
its own living space in the slits between Chinese and Western cultures. Since
even the most “important” political issue can be compromised, other issues will

be more “negotiable”.

2. COMPATIBLE OF LAW

Portuguese law and the Chinese law in Macao are compatible with each other. It
is the manifestation of the legal personal jurisdiction principle and the principle

e —
25. Antonio Manuel Hespanha, Law and Justice Under Multicultural Structure, included in Adminis tration, Volume 7, Issue 23,

1994, No. 1, Macao Public Service Administration, p.155.

26, “The personal jurisdiction principle (or principle of emphasis on kinship, namely iussanguinis) applicable to this law is
combined with anather principle based on the idea that the issue of legal validity is stmilar to the scope of the king’s political
power (judicial power).” Included in Antonio Manuel Hespanha, Introduction to the History of the Legal System in Macao, Macao

Foundation, 1996, p.32.
27, Antonio Manuel Hespanha,
28. Antonio Manuel Hespanha,

Introduction to the History of the Legal System in Mucao, Macao Foundation, 1996, p.31.
Introduetion to the History of the Legal System in Macao, Macao Foundation, 1996, p.31.
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a of Macao, China University of Politi ienc { Law
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55, 1996, p.162.
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The Macao Chinese Court established in 1917 is a sign that the Portuguese
government recognized the social customs of the Chinese residents in Macao.
When the application of the Porfuguese Civil Code was officially extended to
Macao in 1868, the part concerning family, marriage and integration was not
applied in Macao at the same time, but the continued application of local Chinese
customs was retained. Several decades later, the Portuguese formulated the
Chinese Customs Code based on the customs in Macao and neighboring areas,
and issued an order on June 17, 1909 to enact and implement this code as a
supplement to the marriage and family related sections of the Civil Code.

The promulgation of this code indicates that the Portuguese government
officially recognized that the Chinese in Macao could enjoy rights and assume
obligations with respect to family and inheritance in accordance with the
customs and customs® reflecting their own cultural traditions® Although
this code was abolished on July 24, 1948 by Decree No. 36978, this does not
imply that the marital relationship established by local Chinese in Macao
according to traditional Chinese customs was not recognized by law. On the
contrary, the above-mentioned Decree No. 36978, while abolishing this code,
explicitly recognized that the marriages inlocal Chinese and Chinese descents
established with their own religious ~eremonies also had all the civil effects.
#The Portuguese knew that in the traditional Chinese society, “the conflict
among customs, unwritten laws, traditional rules, ethical codes and the ‘man-
made” laws enacted by the authorities formed the focus of the ‘law’ in Confucian
philosophy. Although the Legalism had considerable influence in the Ming
and Qing dynasties, the Confucianism® still had a long-lasting influence on
Chinese politics and legal thoughts®, and more importantly, great influence on
Chinese society in the mode of legal thought.”%

The conflict and blending between cultures are always along with the intercourse
between nations, evolving from spiritual culture to material culture, and then to
spiritual culture again. In the process of mutual tolerance of Chinese and Western
cultures in Macao, the Chinese culture developed from an active position to a
passive position. Taking the development of the marriage law system in Macao
for example, the Chinese customs gradually fell out of the coverage of legal

anuel Hespanha, Parnorama Histérico do Direite Chinés, O Pensamertlo Juridico, Macau,

—_—
11, In Portuguese doctrine, Anténio M
(1994-1995): 9 ff. (acquiescing the face value of Confucian «Rites» and

Faculdade de Direito da Universidade de Macau,

customary practice in Imperial China).

32. Mi Yetian, Civil and Commercial Law of Macno, China University of Political Science and Law Press, 1996, p.163.
33. Mi Yetian, Civil and Commercial Law of Macao, China University of Political Science and Law Press, 1996, p.163.

34, «The Chinese imperial magistrate believed that the code was only one source of law. Aside from statutery law (fa),
Conjircian concepts, such as ‘qing 1#", were comumonly used as the yardstick for magisterial adjudication. The word ‘ging’ has the
literal meaning of "human compassion’. The word ’Ii’ (literally meaning *reason’), when used in Chinese traditional scriptures,
Jenoted the Confucian reasoning model (which was commonly captured in the concept of Hanli)»; Peter C.H. Chan, “The
Enigma of Civil Justice in Imperial China, A Legal Historical Enquiry”, Manstricht Journal of Europeatt and Comparafive Law

(MJOECP), 19 (2012): 317-337.
35. As asserted by local doctrine: «it is quite obvious that both the Ming Dynasty and Qing Dynasty had jurisdiction over
Miacau for a long time. Chinese residents in the area followed their own custonts and were ruled by the Guangdong government

under the Imperial law, The writier laws of the Ming and Qing dynnsties are of course a part of the Macau legal history {...)es
a process of cognition, the interpretation of law is of course influenced by a number of internal and external factors. The
Chinese way of thinking, infl d by C ‘antisn, still has its fmpact on the wiiole of East Asia in general, and Macau in particulnr;

{emphasis and talics. adlded); Tong Ichheng/ Wa Yanni, “Legal Transplants and the on-going formation of Macau legal

culture”, Saidat Law Review, 1 (2), p. 643.
36. Anténio Manuel Hespanha, Law and Justice Under Multicultural Structure, inclu ded in Administration, Volume 7, Issue 23,

1994, No. 1, Macao Public Service Administration, p-153.
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system, and in modern times many W i
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gpplfi e ﬁ;ld(c)lfi ﬁtgﬁ t(oitgzl ﬂ(lj‘oq'e, 1t was proposed that civil marriage could b
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37. Mi Yetian, Legal System of Ma
Y d Contineninl Law i i
38. Yan Xuelian, A Prelimir 1610 s Lo System, China University of Politi i
Period,included in Sy on Hisit;do)}mi‘: x:::ﬁegymmb:n 9 Management in Miacao Dmnsm'mge the Catois] Coversance
9. Yo Xaclinn, A Drelie 2 ' 11, November 2012, Macao History an toty, D6,
Period, included in Study anﬁimdy ,?;' the Marriage System and Management in aacag (I:J‘m‘ure the Colonial Coeman
7y of Macao, Tssue 11, November 2012, Macao History and C1';]1It11§l : g'e oot Sockagy, ptBL
i re Research Society, p.161.
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interests of different natures, especially family”.*

In the legal system of Macao, laws on matriage can be traced back to 1948.
Order No, 36978 of July 24, 1948 abolished the Chinese Customs Code in the legal
system of Macao, which code was promulgated by an order on june 17,1909 and
recognized the legal effect of some customs of the Chinese residents in Macao
with respect to relatives and inheritance.

The abolition of the code was, on one hand, because of the evolution of Chinese
customs during the Revolution of 1911, especially the promotion of sexual
equality, which made it necessary to update the laws; on the other hand, once
the legislation of Macao could not keep up with the legislation of the Chinese
Mainland, the Chinese living in Macao might suffer inconvenience or loss of
interest due to the implementation of the Chinese Customs Code.

After that, all Chinese residents and non-Portuguese Chinese descents born in
Macao were bound by the laws on relatives and inheritance in the Chinese civil
law system. Order No. 36978 recognized that marriages of Chinese descents

established with their own religious ceremonies had all the civil effects. That
is to say, the marriages established under the “Chinese customs” were legally
recognized, and such marriages were so named accordingly.

On November 25, 1966, the Portuguese Civil Code was promulgated by Decree
No. 47344, and the Portuguese Civil Code of 1987 was abolished when the
new code was formally implemented. “This code drew on the achievements
of the German Civil Code and the Italian Civil Code in several aspects such as
code system, civil law system and ideology, adapted to the social and political
situation and economic requirements at that time, and had great significance in
the development history of the legal system of Portugal.”#" Before the return of
Macao in 1999, this was the main basis of the civil law of Macao.

However, after the promulgation of Decree No. 14 /87/M on March 16,1987, the
Civil Registration Code came into force and the marriage established according to
Chinese customs was no Jonger recognized after May 1, 1987. According to the
provisions of this code, marriages established only in accordance with Chinese
customs did not have any legal effect, and werenot recognized by law. However,
a marriage established in Macao before May 1, 1987 could be registered so long

30. Yan Xuelian, A Preliminary Study on the Marriage System. and Management in Macao During the Colonial Governance
Period, included in Study on History of Macno, Issue 11, November 2012, Macao History and Culture Research Society, p.161.
During the period when the Civil Codz 1867 was effective, some other laws on marriage were enacted to supplement or modify
some of the provisions of the code. For example, it was agreed on July 18, 1886 to formulate a regulation on marriage, death
and birth registration in Macao so that Westemer and foreign Chinese who were not Catholics could have a regulation to
follow for registration of marriage, death or birth, The new regulation was implemented since August1 of the same year, and
the registration was made at Civil Service Office for Chinese. (Gazetle of Macao, No. 29, July 22, 1886.) On June 12, 1902, the
Convention on Legal Conflicts and Jurisdiction of Diverce and Separation, the International Converttion on Marital Conflict, and the
Convention on Minor Guardianship were signed in The Hague. The Divorce Lmw, adopted on November 3, 1910, established the
divorce system in the legal order of Portugal; the Family Law adopted in December 1911 stipulated that the marriage system
was limited to civil marriages, and provided clauses in favor of children born in wedlock; mandatory civil registration system
was established on February 13, 1911; the law enacted on July 25, 1940 stipulated to include the Vatican Deed as local law,
and confirmed that Catholic marriages had the same effect as civil marriages, but an effective Catholic marriage could not
be broken by divorce. (Yan Xuelian, A Preliminary Study on the Marriage System and Management in Macao During the
Colonial Governance Period, included in Study on History of Macno, Issue 11, November 2012, Macao History and Culture
Research Society, p.161.)

41. Feng Xinming, Panorama of Hong Kong and Macao's Civil Law, Economic Science Press, 2007, p15.
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For example, the old Civil Code

1(:9?3:; :irll;cl?efg:de én i\/{j\cao in 1968, and the old Civil Procedure Code was the Civil
Cimeeeure Co of Portugal 1961 that came into force in Macao in 1963. The old
gistration Code formulated locally in Macao came into effect as late as ‘
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iv. After 1999 Civil Code

1. INTRODUCTION

In Macao, after the implementation of the Civil Code 1999, the provisions on
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phartage were mal CyOdeI.l ained in the Crvil Code, the Civil Registration Code and

The Civil Code and the Civi
corresponding codes of POll'If.fll Procedure Code of Macao were the same as the
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e ), : Registration Code of M
and Article 134 and subsequent articles of the Civil Regstmﬁon Code gf M:g:g.
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t.

1987. All the three codes came into effe&lt on Noyem‘t:;.:s ‘tléI];??g ifitzz ;;nsfyl}c\lﬂrrele&ll -
Civi ic law on the marriage ),

'g{lt?ef '::;E) %ﬁrﬁeﬁﬁr?yesg;sﬁerients to the Civil Code in terms of marriage related

provisions.

. THE DEVELOPMENT OF LAW AND THE VIEW OF MARRIAGE

(1) Narrowed legal marriage modes

i istori ifferent purposes and
i in cultural histories, there are 'dlf_ ; :

Dlz; t%;}cl;reilfﬁrer?\iriages in different places or mdwﬁ:ilalls, ‘liez?ﬁgac :(3)
?i‘i’fferent legal definitions of marriage. With unique hlstoryés axfd an?odes Macao
tolerated a variety of different marriage and family concep

comprehensive attitude.

€
After the new Civil Code of Macao provided anew legal frarg;:vg;r/k 1\;f[o(r) ?g:tlgfer
the new Civil Registration Code, approved by Decree No. _ / o nise
18, 1999, unified the legal system of marriage, espec1allfy in Ei:a . thalt) remise
an’d effe,ctiveness; now there are no longer two modes of marriag c;de o
iage and Catholic marriage, but only the standard mal_'nz;gle(: m > basec on
marlr; 8 However, the idea of marriage as a sacrament still takes an Sa rant
CNl'tiaw .amon Ca’tholics. In addition, although Cathphc marriage tx; n;)ni e Sgof
gosrln (o)?marrifge in Macao at present, it is sﬁ_ll‘ very important in Ceamoﬁcism
(g;fholics in Macao. The supplemgqtlary a};:;ci):;séxoanéegn ﬂr:learé';;%eg;n e
i isi Vl m 3 - .
e S}lpp?::rrr\\ginpﬁe:’clastl)o.?ft of’gfera words, Catholic rx.la}:riage still ex1_sts mé\ﬁgal?é
I‘I;w‘trnagiraditional marriage form devived from religious customs 1’;1 nefeCathOIic
egta?jished through religious procedures stipulated by Macao paris o

Church based on civil matriage.

i i anced
Inrecentyears, Macaohas rapid economic and social de&r(;l?rgrrx;%rll;. :;[g;f (f:'LIt;'l(; anced
ocial intercourse and population mobility has create '211 o,
?—ree choice of people. These social changes are essentially alfr:uu T e
that is a transformation from fraditional culture to modern culture. rriage Io
st one f the cores of culture. Therefore, in a discussion on the ;na:;k egn Jaw
Jilxils’;v?;::‘:lg today, the growing cohabitation phenomenon has o be
background.

. .  orce
Many people in Macao choose cohabitation instead of_marnz:igle, ;:ti glfes?;;g; e
y PMacao is also increasing year by year. Accord})ng to ih o e
{)ate 1111.1 3,842 marriages were registered in 2018, 1.1% lower ax;l f\ o anci
Tllitle'aeranédi;n ages of first marriage of men and women were yespec Zfe)é. B2anc
27.6in 2018, which were respectively 0.4 and 0.1 year older as coﬂrila;-)n e
evious e,ar There were 1,544 divorce registrations, 65 more A atistic
Eizntestyed d'ivorce agreed upon by both parties accounted for 94.270;

: oA
data show that the divorce rate in Macao has increased year by year, with

-] 74680/, searched on March
44, Data source: Statistics and Census Service of Macao, https:// www.govlmo/ zh-hant/news/27 /
24,2019,
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total increase of more thant 300% in the past 20 years. * The rise in divorce rate
is caused by the change of traditional marriage values and the transformation of .
family structure to a great extent. In recent years, women’s labor participation
rate has increased, their economic status has improved, the inequality between
men and women has been mitigated, and women's awareness of independence
has been continuously enhanced, which has become another cause for the high
divorce rate. At the same time, occupational structure in Macao has changed in
recent years. The phenomenon of dual career couples and the multi-shift work
system lead to less time for couples to get along and communicate with each
other, more marriage problems that cannot be solved timely, and thus higher

divorce rate. Many people believe that the traditional marriage system is being
challenged.

(2) Liberalization of Marriage Impediments

In many European countries, the two foundations of marriage, that is opposite
sex and two persons, are tending to collapse.

In Macao, young people choose their spouses based on more and more practical -
standards, and have greater independence and initiative in the manner of -
spouse choosing. Their criteria change from superficial to deep, and they pay
close attention to marriage quality as well as stability. Their attitude towards -
extramarital affairs iends to be more tolerant while it still shows highly
cbvious traditionalism. The current legal system can be hardly liable for the .
lower marriage rate and higher divorce rate. However, some people blame that’
easy reason for divorce is a key factor for the end of marriage. This opinion is
obviously untenable. Easy reason for divorce is an embodiment of the human

orientation of laws, and divorce tends to be less reason-based. Marriage should
be free combination in nature.

Although maintenance of marriage has always been one of the main objectives
of marriage legal system, it is doubtful whether the system can and actually
need to play such a role. Moreover, there is an inherent contradiction in the
divorce system, that is, on one hand it needs to maintain the continuance of
marriage, but on the other hand it must ensure smooth ending of marriage.

In consideration of the actual needs, marriage law will also explore the regulation
of property rights when cohabitation relationship collapses, because property is
one of the most important legal consequences of a broken relationship.

Both traditional concepts and governments advocate maintenance of marriage
system whenever possible, as it provides potential stability for the society and
creates the most favorable environment for healthy growth of children. Although
many single-parent families and unmarried couples can raise their children as

well as normal families, marriage is still the most stable foundation for child
raising, which is still a consensus at present.

More and more people now support the view of American researchers that “the
matriage today is no longer on the premise of lifelong partner.” *® Dr. Warwick

45. Data source: http:/ / www.hkenahk/content/ 2018/1008/713481.shtml, searched on March 24, 2019.
46, Bai Zhongyan, Socinl Problewis it the Western World, Joint Publishing, 1983, p.499.
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orvice of Victoria, Australia, said
for the only lifelong partner. “Ifa
period of time, itis not a failure;

Harding, director of Marriage Counseling S
that he believed people would no longer seek
marriage satisfies the needs of the couple for a

if they can learn from the marriage, it is a success fo certain extent.”?

The implementation of democratic system has influenced people’s traditional
ideas. People do not have to be loyal to a social system for a long time, nor do
they need to be Joyal to the same persor for a long time. The development of
democratic system has penetrated into all areas of social life. Therefore, it has
naturally changed people’s concept of marriage - the concept of “serial marriage”

that people should be loyal to the social marriage system for a long time but do
not have to be loyal to the specific spouses for a long time is quite prevalent in

developed regions.

The popularity of the concept of “serial marriage” has led more and more
people to view marriage relation as a way conducive to personal growth and
personal perfection, and gradually tend to view marriage relation as the best
way to encourage oneself to unleash one’s unique potential, while growing up
together with one’s spouse. Some people in today’s developed areas compare
marriage to a “marriage training school”. In this “school”, they can learn more
practical knowledge of marital life. The viewpoint of choosing a partner is
constantly changing, 50 much that the view of marriage of “living together until
old age” and “spending the rest of one’s life with somebody” has been replaced
by the new-style concept of “serial marriage”. The in-depth development of the
concept of “sertal marriage” has led people to recognize that marriage relation

does not guarantee that two people living together is bound to continue to live
together until old age. It simply provides a choice for people to make their lives

become happiness or misfortune, rather than a once-and-for-all arrangement of
people’s lifetimes.

The replacement of the ufault” divorce system by the “no fault” divorce system*
is a sign of the victory of “gerial marriage” over “lifelong marriage”.

blems in the Westzrm World, Joint Publishing, 1983, p.539.

———
47. Bai Zhongyan, Secial Pro
48. Foram precisamente as mudangas sociais em Portugal que motivaram 2 alteragzio legislativa de 2008 ao Codigo Civil
relativamente aos deveres conjugais e aos efeitos patrimoniais do casamento ¢ 3 extingao do casamento. TFazendo uma breve
referéncia de direito comparado de Portugal (pelo menos), principalmente do ponto de vista da eliminagdo (em 2008) do
divércio-sangio, dirfamos muito sumariamente 0 seghinte: discute-se em Portugal a ligagdo entre a violagho dos deveres
conjugais e a extingéio do casamento, mormente do ponto de vista da responsabilidade civil, muito em voga em Portugal.
Discute-se, concretamente; i) se e em que medida ¢ que a eliminagio do divdreig-sangio em Portugal (8 ainda vigente em
Macau) poderia (ou n&o) contribuir para a rapidez da extingdio do vinculo matrimonial em Macau, apos as devidas alteragdes
legislativas; if) a adequagao (ou no) do instituto da responsabilidade civil para discutir {nos tribunais comuns) a culpa pela
dissolugdo do vinculo matrimonial de um (ou de ambos) os conjuges; iii) seem que medidaaresponsabilidade civil é adequada
para medir a iniensidade (e 2 ressarcibilidade) da violagio dos deveres conjugais do casal; iv) seria esse regime jurfdico do
divéreioconstatagio (vigente em Portugal desde 2008) transponivel para Macau? v) Na afirmativa, em que medida?; vi)
Na niegativa, por que ordens de razoes? Tal temética s6 p

odera ser adequadamente realizada através da prévia (e cuidada)
andlise da (j4 extensa) doutrina portuguesa neste ponto (exemplos: Guilherme de Oliveira, “A nova Lei do Divércio”, in: Lex
Familiae - Revista Portuguiesq de Direito dn Familia, Ano7,n.° 13, Jansiro-Junho de 2010/ Francisco Fereira Coelho/Guilherme de
Oliveira, Curso de Direito da Familia, vol.1- Introdugio: direito matrimonial, 5a edico, Imprensa da Universidade de Coimbra,
2016, pp. 695 e ss/Rita Lobo Xavier, Recentes alteragdes a0 regime juridico do divdreio e das responsabilidades prreniais, Coimbra,
Almedina, 2009, passim/Rute Teixeira Pedro, “A responsabitidade civil como (derradeira) manifestagao de juridicidade dos
deveres conjugais? Ac. do S5T] de12.5.2016", in: Cadernos de Direito Privado, n.’ 61, Janeiro-Margo de 2018, pp. 52 e ss/ Francisco
Manuel de Brito Pereira Coelho, “Deveres conjugais € responsabilidade civil - estatuto matrimonial e estatuto pessoal (nio
matrimonial) dos conjuges”, in: Revistn de LegislagTo & de Ju risprudéncin, Ano 1472, N.° 4006, Setembro-Outubro 2017, pp. 55 e 55-
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marry for love generally lead t i
sometimes no better thai being gil?giéppy fife. The loveless life of a couple is

People of different epochs have di
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women to increase their investment in marriage, notably by having children.
In this way their investment is protected. Furthermore, men are restrained as
well. They dare not divorce easily because of the high costs. *Autonomy and
intervention in marital property lie in the grey area. Because even in the system
of contractual spousal property, there are still some grey problems. First ofall,in
a marriage, both spouses can manage their marital property through contractual
agreement, whereas there are two practical problems: first, in a male-dominated
family, the husband is likely to force his wife to give “consent”; second, although
it is a contractual agreement between both spouses, it is bound to a double-
edged sword, which can not only promote the harmony of marriage, but also
weaken the marriage relation. Nevertheless, the purpose of the marital property
system is not to promote marriage but to protect the benefit relationship behind
in such a way of life.

Nowadays when you can “divorce as long as you want”, the legal norms
with regard to marital property have reduced the compensation for the weak
relatively, because in this circumstance, people are less jnvested in marriage
than they would be in a system that does not allow divorce or grants only
fault divorce. Marriage relation becomes freer, and therefore marital property
relationship is freer. Thelaw needs not to be biased towards the weak. As marital
autonomy develops, the law can provide more freedom, so long as the most
basic guarantee canbe provided, but the interests of children must be protected.

On the protection of the interests of women, if the society does not have a sound,
or even worse, has no mechanism of enforcing legal responsibilities (such as the
responsibility of maintenance), divorce is likely to leave women who are old or
no longer have ability to bear children, or are lack of ability tolive independently

in a life which is not guaranteed. Medieval law recognized both the right of a
woman to be separated from her husband but still supported by her husband,
and the right of an abused woman to be separated from her husband but still
supported by her husband®. The literature on family economics emphasizes that
the private value of marriages has declined in societies where women have better
work opportunities and where social security networks are tightly intertwined,
and therefore the stability of marriage has also declined  The husband acquires
less benefit from the marriage, 0 he s less invested in the marriage to make great
efforts to preserve the marriage. The wife’s increased econonuc independence,
whether because she has more inarket income or because she has more social
income, reduces her willingness to make great efforts to improve the marital
discord :
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